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The Mooney-Billings Case 


The report on the Mooney-Billings case prepared for 
the Wickersham Commission by Zechariah Chafee, Jr., 
professor of law in Harvard University, Walter H. Pol- 
lak and Carl S. Stern, practising attorneys in New York 
City, is a noteworthy document. This case has been before 
the public for 16 years. The findings now available may en- 
able persons interested in the workings of criminal justice 
to appreciate its significance. A summary of the case was 
published in INFoRMATION SERVICE, September 7, 1929. 


Briefly, the incident was as follows. On July 22, 1916, 
a bomb exploded in the midst of a “preparedness” parade 
in San Francisco, California, killing eight persons and 
wounding many. Thomas J. Mooney and his wife, Rena, 
Warren K. Billings, Edward Nolan and Israel Weinberg 
were accused of the crime, arrested, and held incommuni- 
cado until they were brought before the grand jury and 
indicted. Trial resulted in the conviction of Mooney of 
murder in the first degree, with a sentence of death, and 
the conviction of Billings of murder in the second degree 
with a sentence of life imprisonment. Mrs. Mooney and 
Weinberg were acquitted, but were held in prison for 20 
months before being released on bail of $15,000 cash each. 
Nolan was held for nine months without trial and then 
released on bail. 


The report of Professor Chafee and his colleagues was 
submitted to the United States Senate on January 8, 1932, 
in response to a resolution calling upon President Hoover 
to produce it. Its findings were published in a series of 
articles in the San Francisco News, January 8-25. The 
present summary is based on the original report. 


No attempt is made to prove whether or not Mooney 
and Billings were guilty. The report is concerned, rather, 
with the prosecution of the case. It states that “the in- 
clusive issue in the Mooney-Billings case was whether 
there was a continuous and systematic course by the pros- 
ecution, working unfairly to the disadvantage of the 
defendants.” 


BIASED PROSECUTION 


The investigators first inquire whether the prosecution 
directed its investigation against the defendants and with- 
held investigation in other quarters. They find that in this 
respect the prosecution was unfair to the defendants. The 
prosecution investigated the obvious clues which the 
warning letters supplied only to the point of finding that 
the handwriting was not that of Mooney and Billings. 
Receiving the statements from Doctor Moss and two 
other eye witnesses, which ascribed the explosion to a 
dropped contact bomb, the prosecution went no further 


along this line. Hearing numerous stories from eye wit- 
nesses that they had seen two suspicious looking foreign- 
ers with a suitcase going toward Steuart and Market 
Streets or actually leaving the suitcase at the corner, it 
rejected those stories as soon as the persons who told 
them declined to identify Mooney and Billings as the men. 
Ultimately obtaining, however, from McDonald—whose 
first description of these men tallied with the other de- 
scriptions—an identification, not made from a line-up, of 
the two men as Mooney and Billings, it made the McDon- 
ald story the foundation of its further efforts. Receiving 
reports of the presence of a man with a camera case or a 
suitcase on the roof of 721 Market Street, it made 721 
Market Street an integral feature of their case, as soon 
as Estelle Smith was willing to identify Billings, not from 
a line-up, as the man she had seen. Receiving confirma- 
tion from disinterested witnesses who before the explo- 
sion had known the Mooneys by sight, that they were in 
the Eilers Building throughout the whole of the critically 
important four-hour period, it accepted without hesitation 
the stories of witnesses—none of whom claimed ever to 
have seen any of the defendants before—that they were at 
721 Market Street, or at the corner of Steuart and Mar- 
ket. Receiving from Billings a map showing movements 
and incidents during the same crucial period, it did not 
trouble to check his story by finding the persons, all of 
them available, that figured in it.” 

The investigators next study the “evidence as to how 
and why the prosecution in its investigation of the case 
made the decisions it did make,—uniformly unfavorable 
to defendants, and in our view unfair to them.” They 
believe that the answer to this query lies in the activities 
of Martin Swanson, a private detective employed by cer- 
tain industrial concerns in connection with labor troubles. 
Billings had been convicted in 1913 of carrying dynamite, 
and Mooney, who was known as a radical labor leader, 
had been placed on trial for carrying dynamite but had 
been acquitted. Swanson engaged in an attempt to impli- 
cate Mooney in a bombing which occurred in 1916 while 
Mooney was attempting to organize a strike of the em- 
ployes of the United Railroads. 


ILLEGAL ARREST 


The explosion in connection with the “preparedness” 
parade occurred on July 22, 1916, and on the same date 
Swanson was engaged by District Attorney Fickert. On 
July 26 Billings, Nolan and Weinberg were arrested. 
Mr. and,.Mrs. Mooney, who had gone to Montesano for 
a vacation, returned on July 27 when they saw in the 
newspapers that they were accused of the crime and were 
wanted. They, as well as the other defendants, were 
arrested without warrants; the residences of all were 
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searched without warrants; and they were held incom- 
municado. 

Section 849 of the California Penal Code provides that 
when a person is arrested without a warrant he “must, 
without unnecessary delay, be taken before the nearest 
or most accessible magistrate in the county in which the 
arrest is made, and an information, stating the charge 
against the person, must be laid before such magistrate.” 
It also provides that the prisoner must be allowed to have 
an attorney and any officer who “refuses or neglects to 
allow such attorney to visit a prisoner is guilty of a 
misdemeanor” and “shall forfeit and pay to the party 
aggrieved the sum of five hundred dollars, to be recovered 
by action in any court of competent jurisdiction.” 

The investigators find that Swanson not only followed 
the familiar police technique of picking up suspects, 
trusting to find evidence against them later, but that, 
since Mooney was a troublesome factor in the public 
utilities labor situation, he “saw a chance in the bomb 
cases to pay off old private scores, and at the same time 
to enhance his prestige by convicting men who were 
obnoxious to his employers. Whatever his motive,” they 
say, ‘‘we find it impossible to doubt that from the begin- 
ning he turned the activities of investigation and prosecu- 
tion against the defendants.” 

Although it is not an unknown practice for a prosecut- 
ing attorney to employ a private detective, the writers 
of the report say, “It is, as we understand, most unusual 
to employ a private detective before the police have had 
a chance to show how effectively they can deal with a 
case. And Swanson did not aid the police officials, but 
in effect outranked and superseded them.” Furthermore, 
“there still remains the question why the detective chosen 
was Swanson. Both Swanson’s own reputation and the 
District Attorney’s political background lay the choice 
of Swanson open to criticism.” The investigators also 
find from the “analysis of the information on which the 
defendants were arrested that in no case did the police 
have ‘reasonable cause’ to arrest them without warrants 
within the meaning of the California statute. And in no 
case was there compliance with the statutory condition 
subsequent of prompt arraignment before a magistrate. 
The proceedings thus had their origin in arrests that were 
unlawful.” From the record they determine that “the 
deprivation of the defendants’ statutory right to prompt 
arraignment was not inadvertent.” 


UNRELIABLE IDENTIFICATIONS 


Since “the case of the prosecution against these de- 
fendants depended on the reliability of the identifications 
made by the persons who testified to having seen the 
defendants at Steuart and Market Streets and at 721 
Market on the day of the explosion,’ the methods 
used by the prosecution are important. The investiga- 
tors state that “there is no evidence in the various records 
that any witness identified any of the defendants from a 
line-up. On the contrary, it was affirmatively shown, 
as to the most important witnesses, that there not only 
was no line-up, but that in each instance the witness saw 
the person identified alone. And there are indications 
in the record that, in the case of several witnesses, the 
circumstances under which they were shown the de- 
fendants were well adapted to foster dubious or mistaken 
identifications.” 


PREJUDICED PUBLICITY 


In regard to the stories given to the press by the 
prosecution the investigators declare that they “fall into 
several well-defined categories : 


“Virst, stories of evidence directly tending to prove the 
guilt of the defendants, based on incidents which turned 
out to be false. It may be argued that, such stories were 
probably forgotten by the time of the trial, and since no 
such evidence was offered the defendants suffered no 
substantial injury. But it is impossible to calculate the 
effect of such stories in cultivating in the minds of 
prospective jurors a conviction of the defendants’ guilt, 
unconscious perhaps—a conviction which runs counter 
to—and tends in practical effect to overthrow—the legal 
presumption of innocence. 

“Secondly, stories of the criminal and radical activities 
of the defendants. The effect of this is to completely 
nullify the safeguards established by the rules of evi- 
dence, since if the whole reading public knows that the 
defendants are ‘bad men,’ it is a futile gesture to exclude 
— evidence from the consideration of the jury at the 
trial. 

“Thirdly, stories of the anarchistic or radical asso- 
ciates of the defendants. The trial judges in the Mooney 
and Billings cases excluded all the so-called ‘conspiracy’ 
testimony, but the value of the ruling to the defendants 
must have been largely nullified, if the whole community 
was aware that they were the associates of ‘reds.’ 

“We are unable to ascribe to a mere excess of zeal 
the conduct of the prosecution in publishing statements, 
always damaging to the defendants, and usually mistaken 
in fact, and in continuing the publication during the actual 
drawing of a jury. 

“Such conduct is unfair prosecution.” 


Granxp Jury ProsecuTIoN UNFAIR 


Regarding the prosecution before the grand jury, as 
shown by the record, the investigators report: “The fact 
that formal rules of evidence and procedure may in prac- 
tice be somewhat relaxed in proceedings before a Grand 
Jury should not entail any relaxation of the standards 
of fairness to which a prosecuting attorney should con- 
form. The proceeding is quasi-judicial in its nature; the 
duty of the prosecuting attorney is to present fairly and 
dispassionately all the evidence relevant to the case which 
the Grand Jury is investigating. The stigma that is at- 
tached to an indictment, and the resultant necessity of 
defending a criminal action that it entails, should make 
prosecuting officials hardly less careful to prevent un- 
warranted indictments than to avoid unfounded convic- 
tions. It is submitted that the conduct of the District 
Attorney did not conform to the standards of duty which 
the quality of his office imposed.” 


UNRELIABLE TESTIMONY 


The investigators point out that “the most serious 
issues with respect to alleged unfairness by law-enforc- 
ing officers arise out of incidents that occurred at the 
trials.” After analyzing the character and testimony of 
the witnesses used by the prosecution the investigators 
say: 
“The testimony of Estelle Smith and McDonald was 
modified, as to the vital issue of time [of the explosion], 
between their appearance before the Grand Jury and their 
appearance in the Billings case. 

“The general effect of McDonald's testimony at the 
Mooney trial was to change once more the evidence he 
had given with regard to the time element in the case 
at the Billings trial. 

“The Edeaus falsely testified at the Billings trial that 
they saw Billings at 721 Market Street, and in the later 
trials expanded this testimony to include the other 
defendants. 
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“Oxman was introduced as a witness after the Eilers 
Building photographs had been enlarged to show the 
time of the Mooneys’ presence on the roof of that build- 
ing. His testimony that the defendants arrived at Steuart 
and Market Streets in a jitney and left in a jitney, com- 
hined with the changed testimony of the other witnesses 
as to time, left it open, though by a very narrow mar- 
gin, for the prosecution to argue that through crowded 
streets.the defendants could have passed from 721 Market 
Street to Steuart and Market, and then to the Eilers 
Building. 

“We are unable to believe that such changes in the 
testimony of witnesses of such character could have been 
merely fortuitous, and we cannot absolve the prosecuting 
officials from liability therefor.” 

The American Bar Association in 1908 adopted the 
following rule which has been approved by the courts: 

“The primary duty of a lawyer engaged in prosecution 
is not to convict, but to see that justice is done. The 
suppression of facts or the secreting of witnesses capable 
of establishing the innocence of the accused is highly 
reprehensible.” 

The investigators in the Mooney case point out that 
“the function of a prosecuting attorney is not to harass 
the defense, but to aid in the development of the truth 
at the trial, whether that may tend to establish or defeat 
his own case. The conduct of the prosecution with re- 
gard to these photographs does not satisfy an exacting 
standard of fairness.” The photographs showed Mr. and 
Mrs. Mooney on the Eilers Building at 1:58 P.M., 2:01 
P.M. and 4:04 P.M. The explosion occurred at 2:06 
P.M. 

The investigators review evidence which, they report, 
brought out the fact “that in the case of every important 
witness the prosecution knew of evidence that more or 
less impeached his credibility. . . . Likewise,” they say, 
“the prosecution knew before it put Oxman on the stand 
that he had brought Rigall to San Francisco to be a 
witness, although Rigall in fact knew absolutely nothing 
about the bomb explosion. There is evidence that the 
prosecution had other information casting doubt on 
Oxman’s integrity. . .. 


“In our judgment there can be no condonation. The 
conduct of the District Attorney was a clear—and in 
its consequences—a grave violation of the standard of 
professional ethics approved and declared by the Ameri- 
can Bar Association.” 


PRESENTATION UNFAIR 
The investigators quote extracts from the opening and 


closing addresses at the trials on which they comment as 
follows: 


“The arguments of the prosecuting attorneys that we 
have singled out as deserving of criticism fall into several 
well-defined categories. There are slurs on counsel for 
the defense and on an unimpeached witness for the 
defense; references to the anarchistic sympathies, or to 
prior activities, of the defendants denounced as criminal, 
and appeals for conviction on grounds of patriotism, 
pity and sentiment, that had nothing to do with the facts 
the jury were called upon to determine. In the great 
majority of the instances mentioned the prosecution either 
in its opening assumed that it could prove facts which 
it had no reason to believe that it could prove, or in 
the closing referred to facts that it definitely had not 
proved. The multitude and similarity of the incidents, 
and especially the persistence of the references in later 
trials to incidents whose irrelevance had been shown at 
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the earlier trials, exclude the notion that it was through 
inadvertence that the prosecution came to defy accepted 
standards of fairness.” 


Opposition TO RETRIALS 


In connection with the proceedings subsequent to the 
trials, the investigators raise the question whether the 
prosecution limited itself to fair efforts in opposition to 
re-trials and appeals, in view of the fact that the credi- 
bility of the state’s witnesses had been impugned. The 
investigators find “that the District Attorney’s office made 
every attempt to block any inquiry of the Oxman affair, 
and to discredit any revelations that might be forthcom- 
ing. This is further demonstrated by the fact that the 
District Attorney’s office made no attempt to follow up 
Estelle Smith’s affidavit of April 17th, in which she stated 
that Oxman had attempted to bribe her to identify Wein- 
berg. Since Estelle Smith was used as a witness by the 
prosecution in the two subsequent trials, it can hardly be 
argued that the reason that they did not investigate her 
charge was because they distrusted her credibility. The 
whole affair shows that the District Attorney and his 
assistants were interested only in saving themselves from 
criticism, and were unhampered in attaining that aim by 
any regard for the enforcement of law or the prevention 
or undoing of injustice.” 

On Mooney’s appeal to Governor Stephens in 1917, 
the report says, “District Attorney Fickert filed a brief 
in opposition. In that brief he used to the utmost the 
‘evidence’ that had been excluded in both the Billings and 
Mooney trials. He argued that Mooney was an I.W.W. 
and a direct action anarchist. He also argued that 
Mooney was proved to be a tool of the German Govern- 
ment because Alexander Berkman, founder of the Blast 
[a radical newspaper with which Mooney was connected], 
had been jailed for obstructing the draft. He then de- 
voted page after page of his brief to a recapitulation of 
hearsay testimony or pure speculation, all of which was 
directed to prove that Mooney was a violent radical, and 
that therefore he was guilty of the July 22nd crime. 

“An executive official charged with passing on a clem- 
ency application, is entitled to disinterested advice from 
the prosecuting officer. In basing his recommendation on 
matters unproved, and at the trial excluded, Mr. Fickert 
once more was guilty of unfairness.” 

In 1930, at a hearing before the California Supreme 
Court to review an application for pardon, District At- 
tornev Cunha declared: “So far as I was concerned, I 
wasnt worrying about the direct witnesses at all. I was 
satisfied Mr. Mooney should be convicted upon his ac- 
tivities alone.” The investigators declare that “the whole 
testimony of Cunha before the Supreme Court, . . . is 
devoted, despite repeated admonitions by the Chief Jus- 
tice to answer questions and not act as an advocate, to 
proving that Billings and Mooney were both ‘bad men’ 
who well deserved to be in jail.” 


ILLEGAL DETENTIONS 


In regard to the treatment of Mrs. Mooney and Wein- 
berg, who were acquitted, and of Nolan, who was never 
brought to trial, the investigators point out that after 
Mrs. Mooney was acquitted she was kept in jail eight 
months. “An application for a writ of habeas corpus to 
secure her release on bail was contested by the prosecu- 
tion, the writ denied, and the denial affirmed by the Dis- 
trict Court of Appeals. . .. On March 30, 1918, pursuant 
to motion, she was released” in $15,000 bail. Weinberg 
received similar treatment after acquittal. “Since in his 
case too,” says the report, “the evidence in support of 
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each indictment was identical, it seems that the prosecu- 
tion’s resistance to his release on bail was prompted not 
by official caution, but by the desire to deprive him of 
his liberty.” By the time Mrs. Mooney and Weinberg 
were brought to trial Oxman as a witness had been dis- 
credited. As for Nolan, ‘despite the almost complete 
lack of evidence against him, he was held without bail 
until Captain Matheson made explicit protest against the 
detention on April 17, 1917. He was then released in 
$2,000 cash bail.” 

The investigators find that “the conduct of the prosecu- 
tion toward these three defendants was plainly unfair. 
Whether the unnecessary deprivation of their liberty was 
the result of malice, or whether it was due to an irrational 
conviction of their guilt, which even the verdicts of two 
juries could not overcome, it was a deprivation that has 
no proper place in the humane administration of the 
criminal law.” 

ConcLusIons 

Considering the records as a whole the investigators 
conclude: 

“(1) There was never any scientific attempt made by 
either the police or the prosecution to discover the per- 
petrators of the crime. The investigation was in reality 
turned over to a private detective, who used his position 
to cause the arrest of the defendants. The police inves- 
tigation was reduced to a hunt for evidence to convict 
the arrested defendants. 

“(2) There were flagrant violations of the statutory 
law of California by both the police and the prosecution 
in the manner in which the defendants were arrested and 
held incommunicado, and in the subsequent searches of 
their homes to procure evidence against them. 

“(3) After the arrest of the defendants, witnesses 
were brought to the jails to ‘identify’ them, and their 
‘identifications’ were accepted by the police and the prose- 
cution, despite the fact that these witnesses were never 
required to pick the defendants out of a line-up, or to 
demonstrate their accuracy by any other test. 

“(4) Immediately after the arrests of the defendants 
there commenced a deliberate attempt to arouse public 
prejudice against them, by a series of almost dai’y inter- 
views given to the press by prosecuting officials. 

“(5) Witnesses were produced at the trials with in- 
formation in the hands of the prosecution that seriously 
challenged the credibility of the witnesses, but this infor- 
mation was deliberately concealed. 

“(6) Witnesses were permitted to testify at the trials, 
despite such knowledge in the possession of the prosecu- 
tion of prior contradictory stories told by these witnesses 
as to make their mere production a vouching for per- 
jured testimony. 

“(7) Witnesses were coached in their testimony to a 
degree that approximated subornation of perjury. There 
is a strong inference that some of this coaching was done 
by prosecuting officials, and other evidence points to 
knowledge by the prosecuting officials that such coaching 
was being practiced on other witnesses. 

“(8) The prejudice against the defendants, stimulated 
by newspaper publicity, was further appealed to at the 
trials by unfair and intemperate arguments to the jury 
in the opening and closing statements of the prosecuting 
attorneys. 

“(9) After the trials, the disclosures casting doubt on 
the justice of the convictions were minimized, and every 
attempt made to defeat the liberation of the defendants, 
by a campaign of misrepresentation and propaganda car- 
ried on by the officials who had prosecuted them.” 


Motion Picture Research 


In the September, October and November issues of 
McCall’s magazine will appear three articles summariz- 
ing in popular style the very interesting findings of a 
number of studies of the influence of motion pictures on 
their public. The studies are sponsored by the Payne 
Fund and are part of a more extensive project initiated 
by a group of social workers and scientists. The ques- 
tions asked by this group were: “What part, if ‘any, is 
the motion picture having either in creating or withstand- 
ing . . . demoralization? What is the nature and extent 
of its influence on children and youth? What is the 
proper function of the motion picture and how shall it 
fulfill that function? What national policies in motion 
pictures ought to be worked out and made operative in 
order to establish the film art as the socially upbuilding 
agency that it is clearly capable of becoming?” Abom 
250 social scientists, organized as the Motion Picture Re- 
search Council with President John Grier Hibben as 
chairman and William H. Short as director, are attempt- 
ing to answer these questions. The Payne Fund under- 
took to make and finance a group of the proposed studies. 
For the purpose it formed an Educational Research Com- 
mittee selected from eminent research professors in seven 
of the leading American universities, with Dr. W. W. 
Charters of the Department of Educational Research in 
Ohio State University as Research Director. 

The following is an outline of the studies now com- 
pleted by the Fund: 1. A study of the information that 
children gain and retain from motion pictures, measured 
in percentages of the information gained and remembered 
by superior adults; also the accuracy of the information 
and the types of information most (and least) often 
gained and retained. 2. A study of the power of motion 
pictures to change the attitudes of children, and the per- 
manence of those attitudes. 3. A study of the influence 
of motion pictures on the conduct of ¢hildren and youth, 
with special reference to delinquency. 4. A study of the 
experience of penologists with the exhibition of motion 
pictures in prisons, reformatories and like institutions. 
5. A study of motion pictures in relation to behavior in 
congested areas. 6. Am investigation of the emotional 
effects of motion pictures on children, as measured by the 
galvanic reflex. 7. An investigation of the influence of 
motion pictures on children’s sleep. 8. A study of the 
frequency of motion picture attendance among children 
and youth of the several age and sex groups, both in city 
and country areas. 9. Preparation of a film analysis sheet 
as an instrument for the scientific measurement of analy- 
sis of films. 10. A content-analysis of a cross-section of 
moving pictures. 11. A study of the propaganda that en- 
ters into motion pictures—a study growing out of the film 
analysis study. 12. A study of the educational techniques 
for raising children’s standards of taste in motion pictures. 
13. A preliminary study of the mores of motion pictures 
in comparison with those of various selected groups of 
people. 14. A study of motion picture advertising. 

These studies have been made under the general direc- 
tion of Dr. Charters assisted by Mr. Short. Following 
the articles already mentioned, the popular report of 
which these are a serialization, will be published in book 
form by the Macmillan Company. Later a detailed re- 
port of these scientifically careful inquiries will appear 
in 6 or 8 volumes. 


Printed in U. S. A. 
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